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EDITORIAL NOTES. 


[x our November number we called attention to the subject of the League 
of Nations and expr ed the haope that the Bar of this State would care- 
fully consider— reconsider, perhaps — their views upon it, or at least upon 
the present duty of America toward the difficulties in the Old World. We 
confess to having expected a few letters or articles upon the subject, but 
evidently the Bar is still too busy with ordinary duties, or too uncertain 
about its mind, to declare themselves on what ought to be the liveliest 
and most important of present American subjects. We had just one ap- 
proving letter, from Mr. Borden D. Whiting of Newark, who said: 

“T should like you to know that one member of the Bar, at least, 
has read your leading and timely editorial in the November issue of the 
JourNAL with interest and approval. The deadlock between the Inxecu 
tive and the Senate which resulted in our failure to ratify the treaty anc 
covenant was a credit to no one concerned, [| have persisted in the beliet 
that the present administration sooner or later would undertake to lead 
public opinion in the right direction with respect to our foreign rela- 
tions. evidently they waited until they had passed the Congressional 
election for fear of an adverse Congress if they got too far ahead of the 
averave mind. ‘The election is now over, and | note with interest th: 
morning that there is an imdication of some progress in the attitude of the 
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President. [| wish the modern conditions pertaining to the practice ot 
our profession allowed us a little more leisure for the discussion of publi 
matters.” 

It does seem as if Washington is “getting a move on” as to the sub- 


ject, and perhaps it has to be slow. But in the meantime things are 
going from bad to worse on the Continent of Europe, and it is plain that 
somehow we must take a more active part than we have in using all the 
influence this Nation possesses to stay the falling monarchies, republics 
and peoples of both Europe and a part of Asia. If we have any great 
statesmen to aid in this matter, now is the time for them to show their 
statesmanlike qualities. We cannot in America live and die to ourselves 
alone. 


Our own view on the foregoing matter at the present time coincides 
with the statement Bishop Manning of New York City made at a service 
in the Cathedral of St. John the Divine on December roth last and this 
is it: 

“We realize that the day of our isolation and separateness trom the 
affairs of the world has gone forever, but we realize also the danger ot 
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political entanglements with the Old World. We know that our strength 
and prestige as a nation, the weight of our moral influence, our very 
power to help the world, arises in part from our freedom from these 
entanglements. The world trusts us because we are free from these 
political interests and are under no suspicion of being otherwise. What, 
then, is the duty of America to the world in this day when Europe seems 
to stand on the verge of collapse, which, if it comes, will engulf all of 
us’ The question is indeed a great and difficult one, and yet | believe 
that to-day the answer to it 1s clear tous asa pe yple. | believe that to-day 
the vast majority of our people will assent to the following principles : 

“rt. No one of any party wishes America to become entangled or 

involved in european politics. 
“2. No one wishes America to commit herself by treaty or formal 
obligation to send her men over to fight in europe, although for my own 
part, | am quite certain that if there were again such a call as that which 
came to us in 1Q17, our country would answer it as it did then. No formal 
treaty would he needed to make us do it. No power on earth could keep 
us from doing it. 

“3. While we do not wish to be involved in old world politics, we 
realize that the world to-day is one world and that we must take our share 
of responsibility in tis affairs. We have shown this just now in the deep 
and widely expressed desire of our people that our voice should be strongly 
heard for justice and righteousness in the Near East, in behalf of protec- 


tion for the Christian minorities from the barbarous cruelty of the ‘Turk. 
‘4. Whatever their views as to the League of Nations, our people feel 

that America must have her plier eat the world’s council table. This need 
not invelve us in political entanglements of any sort. We can remain 
just as free from these as we are now. ‘The world needs us at the council 
tal nd we need to be there. We are the richest, the most powerful, 
most influential of all the nations of the earth. lurope stands to-day 

on the verge of disaster, perhaps of complete breakdown and chaos. Care- 
ful observers say that the situation is more serious than at any time 
in armistice. ‘the future of our whole Christian civilization may 
be at stake fot because we are better than others nor because we have 
high han theirs, but because of our frecdom from entanglements, 


and our known desire to keep free from them, we can bring a moral in 
nthe present difficultics which no other nation can bring.” 


Fhe Merchants’ Association of New York City are after the abuses 
practice of the Bankruptcy law in that municipality and elsewhere 
in that Stat No doubt they eX] Says one prominent member of that 
ociation: “What is known as the ‘Bankruptcy Ring’ now exists whose 
vitics are a erent menace and should be curbed. Of course there are 


lecitimate bankrupteies but there are many that come about through the 
conmivances and conspiracies of accountants who in the course of their 

estivations find out many weaknesses that could be bridged over, but 
. reveal them to vulture lawyers, from whom they get a share of ihe 
resulting spoils. Speaking for myself and other merchants of our Asso- 
ciation, it is imperative that we give the situation immediate attention. 
The integrity of business in the city demands it and many of us are willing 
o back up, in every way, a committee that may be appointed to investigate 
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and deal with these dishonest practices.” The trouble seems to be in 
part with the Judges, who appoint cormorant lawyers as receivers of 
bankrupt estates, and then with the receivers themselves, who permit 
of a waste in fees to themselves and to attorneys of the bulk of even large 
estates. We have never heard of this complaint in New Jersey, yet suspect 
we do have receivers who do not deal with such estates with the economy 
and fairness that ought always to be practiced as to costs of liquidation. 

In a recent address by Judge Stickel, of Newark, before the New 
Jersey Conference for Social Welfare, he dealt with the subject, among 
others, of “coddling” erinmunals. dle said he appreciated the valuc of 
educating prisoners and eiving them sanitary surroundings and some. re- 
creation. tle understood, too, the viewpoint of those who approve of 
moving pictures and other forms of amusements for them. But before 
alleviating too much the natural results of the prisoner’s wrong we should 
work out a careful, comprehensive system of caring for the innocent 
victims of his irresponsibility. All too often it is the family that is pun- 
ished rather than the offender. Tle is deprived of his liberty, but he 1s 
assured of food and lodging, is protected from the clements, reading 
material is accessible and moving pictures and other forms of amusement 
and recreation are his as well, while his family often lacks sufticient food 
or proper lodging, and rarely, if ever, has any form of amusement or 
recreation.” ‘This is all true. Mocnnt nding all that is said, including 
much that we have published, concerning devised improvements in the 
handling of crinunals when in gail, there 1s yet, we believed, a false senti- 
ment in their behall that 1s clearly not based on the public good, or the 
good of their families, or their own just deserts. The whole subject 
needs study from various viewpoints. 


Speaking above of jail sentences, why should it be the law that, when 
a person is convicted by a jury of a serious crime, after a regular trial, 
and is sentenced to imprisonment. he may nevertheless, upon appeal, give 
bail and suffer no imprisonment for months? The usual answer 1s that 
he may have been iile wally convicted. But all the chances are that, when 
twelve men have found him guilty, he is guilty, and why then should he, 
rather than the State, have all the benefit of the doubt? Is the law not 
too lemment in this matter of appeal, which is so gencrally on technicalities 
only ? 

The opposition made to the p seshdeat* s appointment of Pierce Butler 
as an Associate Justice of the United States Supreme Court was as in- 
glorious when it ended as when it began. Tle is a lawyer of great ability 
and conscieniiousness, and as such deserved the hich position with which 
he has been honored. fi is to be hoped that just as good a successor will be 
appointed to take the place of Mr. Justice Pitney, whose resignation, 
taking effect January Ist, has received expressions everywhere of genuine 
reeret. Mr. Pitney has justly become even more eminent than his most 
worthy father, and the Bar of New jersey has long been proud of him 
as Judge, Chancellor and then for cleven years, as a Federal jurist. Tle 
had the making of a fine Judge in talents, courtesy and hard-working 
vigor, and it is a pity he is laid aside froma physical breakdown at a time 
when all his mental faculties were in their prime. 
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What a first-class Mayor can accomplish in a borough is well il- 
lustrated by the accounts published of the late Mr. James P. Albright of 
Madison, who died Dee. 1g last. He was the first Mayor of Madison and 
continued as such for sixteen years. Hle was a College graduate and a 
member of the New York Bar. In 1890, when 49 years of age, he be- 
came Mayor, after personally bringing the borough government into ex- 
istence; in 1906 he declined to serve turther. Soon after his election he 
launched the proposition for a municipal water and lighting plant and on 
Christmas eve, 1890, the borough obtained its-first supply of electric cur- 
rent. On May 1, the following vear, water was first turned through house 
connections from the borough's own plant. The establishment of the 
plants cost $115,000 and, while there has been spent in the years that have 
intervened approximately a like amount in enlargements, the profits ac- 
cruing from the original investment have paid for the plant additions and 
increased equipment, in addition to reducing the original bonded debt 
$115,000 to $40,000. Even after he resigned he set out as head of a com- 
mission to bring about an agreement between the officials of this borough 
and Chatham for the establishment of a joint sewage disposal system 
which was begun in 1g10 and was i operation in 1gi2.) Mr. Albright 
then served several years as a member of the borough's sinking fund 
commission. During practically all of his oficial career the legal phases 
of borough projects were looked after personally by Mr. Albright with 
never a dollar of expense to the borough. He was 8t years old at lis 
death, and left behind him an enviable name for valuable civic duties 
planned and performed. 

The revival, particularly in the South, but also in many States, including 
New Jersey, of the illfamed Ku Klux Wlan is occupying the attention of 
the newspapers and of at least one Court in Loutsiana. Tf it had been 
pred ted, after the collapse of that secret organization following the Civil 
War, that it would be possible for many thousands of persons in the 
United States to begin again the nonsense and the crimes of the old 
ame name, who would 


organization under a new organization bearing the 
have supposed it possible? Yet so it is. It claims to be wholly ‘“Amert- 
can,” yet is aimed at Negroes, Catholics and Jews, while assuming to be 
also Judge and jury on personal character and for the repression of 
crime. Of course it will not last, as it is opposed to everything that 
lovers of law and order in this country hold dear. It endeavors to take 
the pince of Courts and to undo what our forefathers did when they 
made this land free to persons of all religions and races, only so that they 
obeyed our laws. Strange as it may seem, yet every kind of ism and every 
ort of vagrant ideas find root here in the United States, and this whether 
in social, religious, political or plain civic life. Nevertheless it is to be 
believed that the real heart of our citizenry has enough tone, public 
principle and private character to withstand the shock of all these unto- 
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Some of our young attorneys who have divorce suits pending —and 
we notice that many of such suits seem to get into the hands of be- 
cinners—need to have their attention directed to the case of Markowitz v. 
Markowitz decided by Chancellor Walker in October last. The syllabus 
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reads: “A decree nisi of divorce or nullity of marriage cannot be made 
or entered nunc pro tunc, but must be dated in the body and filed and 
docketed on the same day and at the same time, to the end that the time 
provided by the statute (P. L.. 1907, p. 474, § 20) for appeal or showing 
cause why it should not be made absolute after the eniry thereof shall 
neither be abridged nor abolished.” In the case in question the cause was 
tried in November, 1g2t, and when the hearine ended the Vice-Chancellor 
who heard it announced that he would advise the decree of divorce. A 
draft of a decree nisi was submitted soon after the hearing but, as it 
contained matter not embraced in the decision, the Vice-Chancellor could 
not sign it and so wrote the solicitor. The laiter did no more, assuming 
the Vice-Chancellor would chance the decree and himself file it. After 
more than six mouths had elapsed the solicitor asked the Chancellor for 
a deercee nisi nunc pro tunc, but the Chancellor said: “It is because the 
entry of a decree msi nunc pro tune would abridge or abolish the time 
wherein an appeal could be taken or objection urged to the making abso- 
lute of such decree, according as it might be dated back less or more 
than six months before its entry, and thereby nullify pro tanto or in toto 
the provision for time in the statute just advertcd to, that a decree nisi 
cannot be made and entered nunc pro tune.” 


Municipalities in this State are acting under the Law of tgo5 (P. L., 
p. 300), as amended in tg12 (PP. L., p. tog), and enacting and enforcing 
ordinances for the licensing of busses, ete. Recently, however, the con- 
tention was made in the Supreme Court that, under subsection 2 of sec- 
tion 15, Chap. 208 of Laws ef tg2t. that such ordinances are imvaiid. 
But the Court held, on Nov. roth last, in Seldney v. Bennell (118 Ath Rep., 
p. Ogg) that the Siate law of rgo65 as amended in 1g12 was not repealed 


by the law of tge2t. 


Many as are the unnecessary expenses connected with the inaugura- 
tion of Governors in the various States, we have little to complain of in 
New Jersey. But suppose we were to follow the Oklahoma method 
what would our citizens think of it? Theie, on Jan. 10 to 1 of this 
month, a barbecue was had for what was called an “Inaugural Party,” 
and these probable facts concerning it were stated in advance : “A tentative 
hist of supphes: Vive hundred beef cattle, 200 hogs, 200 sheep, 5,000 
chickens, 1,000 turkeys, 3,000 rabbits, 1,000 squirrels, 200 opossums, 500 
ducks and geese, 10 buffalo, 10 bears, 10 deer, to antelope, 5 tons of coffee, 
5 tons of salt, 5 tons of sugar, 1,000 pounds of pepper, 250 bushels of 
onions, 100,000 loaves of bread, 100,000 buns, fifteen carloads of firewood 
and three carloads of pine knots for kindling. Tlere might be included 
three thousand persons to serve the multitude, and five hundred expert 
butchers, sheers and barbecuers. The new Governor will ride a $5,000 
saddle horse, seated on a $10,000 saddle, in a parade which will start the 
festivities.” Is Oklahoma the richest State in the Union? 


The United States Supreme Court, on December 11, held em- 
phatically that both the Federal government and the State government 
may punish violations of the Prohibition laws. The case was that of 
Arthur Magrine and four others who were charged by the Federal District 
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Court in the State of Washington with making, transporting and possess- 
ing liquors and having a still. The defense pointed out that the same 
charges had been brought against them in the Superior Court of Whatcom 
County, Washington, and they had been fined $250 on each count. They 
held that they could not twice be placed in jeopardy and subjected to two 
punishments for the same acts, one under the National Prohibition law 
and the other under State Prohibition laws. The Supreme Court took a 
different view, and one which is thus succinctly expressed (in part) by the 
Court, Chief Justice Taft writing the opinion: 

“Each State, as also Congress, may exercise an independent judg- 
ment in selecting and shaping measures to enforce Prohibition. Such as 
are adopted by Congress become laws of the United States and such as are 
adopted by a State becomes laws of that State. They may vary in many 
particulars, including the penalties prescribed, but this is an inseparable 
incident of independent legislative action in distinct jurisdiction. ‘To re- 
gard the Amendment, as the source of the power of the States to adopt and 
enforce Prohibition measures is to take a partial and erroneous view of the 
matter. Save for some restrictions arising out of the Federal Constitu- 
tion, chiefly the commerce clause, each State possessed that power in full 
measure prior to the Amendment, and the probable purpose of declaring 
a concurrent power to be in the States was to negative a possible inference 
that investing the national government with the power of country-wide 
Prohibition State powers would be excluded. In effect, the second section 
of the Eighteenth Amendment puts an end to restrictions upon the States’ 
powers arising out of the Federal Constitution and left her free to enact 
Prohibition laws applying to all transactions within her limits. To be 
sure, the first section of the Amendment took from the States all power 
to authorize Acts falling within its prohibition, but it did not cut down 
or displace prior State laws not inconsistent with it.” 


Another decision of the United States Supreme Court on Novy. 13th 
(Ozawa v. United States) settled the question of the right of a member 
of the Japanese race, born in Japan, to naturalization under Section 2169 
of the Revised Statutes of the United States, by deciding it in the nega- 
tive. Naturalization is only permitted to aliens of “free white persons” 
and to aliens “of African nativity.” This is the law—always held to be 
the law—and as Japanese are not “free white persons,” they do not come 
within the scope of our law. But the case was a hard one in several re- 
spects so far as the applicant was concerned, because he was a graduate 
of the Berkeley, California, High School, had been nearly three years a 
student in the University of California, had educated his children in 
American schools, his family had attended American churches and he 
had maintained the use of the Eenglich language in his home. That he 
was well qualified by character and education for citizenship is conceded ; 
far more so than many thousands of “white” aliens who are naturalized 
every year in this country. Will such a law always be operative in Amer- 
ica? 

A record of the accidents caused by automobiles for the year 1921 in 
34 States has been made up by the Census Bureau in Washington, and 
shows 10,168 were killed. This number excludes those whose deaths 
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were due to motor-cycles, but includes accidents by trucks. This is an 
increase of 1,065 over 1920. The death rate per 100,000 population was 
11.5, compared with 10.4 in 1920. California led all States with an acci- 
dent death rate of 24.4 per 100,000. Connecticut stood second and New 
York third, with a rate of 15.4. Among cities of 100,000 or more popula- 
tion Los Angeles led. There was about 28 per cent increase in the auto- 
mobile death rate from 1917 to 1921, while the actual number of deaths in 
twenty-seven States for which data is available increased 41.2 per cent. 
Deaths in the registration area by years were announced as follows: 1917, 
6,724; 1918, 7,525; 1919, 7,968; 1g20, 9,103; 1921, 10,168. The largest 
increase in the rate per 100,000 for the States was in California, with 3.3 
more than in 1920, while New Hampshire showed the biggest decrease. 
Twenty-six of the States showed increases, seven decreases, and one, 
Pennsylvania, showed no change in its rate. New York State registered 
the largest number of deaths, with 1,632, an increase of 222 over 1920, 
while Delaware had the smallest number, with 17, a decrease of 52. New 
Jersey’s increase was 2.2 per cent, not a real increase but a decrease con- 
sidering the immensely larger number of motor-vehicles licensed in the 
State. Jail sentences in all cases of driving when under the influence of 
liquor, or without license, or when accidents occur clearly from fast driv- 
ing, would do much to keep down the number of deaths in this State. But 
as the machines multiply accidents of all kinds are bound to continue to 
occur, so that, not railroads but autos, are to be considered as the chief 
death-dealing vehicles of the future. It is a sad fact, but a true one. 


There being, of late, more than the usual number of murder cases 
on trial in this State, a recent decision of our Court of Errors and Ap- 
peals on “motive” will prove conclusive in at least some such cases. In 
State v. Ithlers, decided Nov. 20 last, a few of the many syllabi at the 
head of the case are as follows: “(1). Proof of ‘motive’ is not essential 
to support a conviction of murder in the first degree. (2) If the killing 
is wilful and the result of premeditation and deliberation it is murder in 
the first degree no matter what defendant’s motive may have been, nor 
although he in fact had no motive (used in the sense of self-serving 
reason) whatsoever. (3) A man, unless not sufficiently sane to know the 
quality and nature of the act, or that it was wrong, who kills his seven- 
year-old child to save it from anticipated future suffering and unhappi- 
ness, is guilty of murder in the first degree if the killing be wilful, pre- 
meditated and deliberate, although actuated only by motives of pure, even 
if mistaken, love and kindness. (4) Where the three essential elements of 
murder in the first degree, viz.. wilfulness, deliberation and premedita- 
tion, are present, motive ts immaterial, and it is only where there is an 
absence or uncertainty of direct proof of any one or more of these ele- 
ments that proof of motive becomes important, and then only, not be- 
cause it is an element of the crime, but because it is often helptul in de- 
termining whether or not the crime was in fact committed. (5) Where 
there were three counts, viz., for murder, for manslaughter, and for 
atrocious assault and battery in the indictment, it was not error to refuse 
a motion to strike out the murder count at the end of the State’s case on 
the ground that the State had not proved motive.” 
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The case of Tice v. Long Branch, decided at the last Term of the 
Court of [errors and Appeals is an important one for municipal bodies in 
this State to remember. [It is there held that specifications for public 
work should be precise and definite upon all the essential elements, that 
enter into the competitive scheme. | hey should be the same for all; where 
no common standard ts set up, no competition is proposed. Specifications 
inviting bids for the collection and removal of garbage, m which there 1s 
no method of disposal provided for are too indefinite and uncertain. A 
cipal contract awarded thercunder will be set aside. 

The past year has witnessed the departure from earthly scenes of 
various cond sprees of the New Jersey Bar. Almost a host of new 

s have been earornd during the same period (193 1n all), but how 
many of ther m will really take the place of those deceased is a conundrum 
beyond our power of guessing. Too few, we fear. Among those who 
have enriched our Bar by character and learning have been these : How: 135 
Carrow, Abr aun, Nicholas C. J. english, Lefferts S. Hoffman 
John P. Hutchinson, Robert I. Hopper, (aeorge W. Jenkins, Thomas G 


Randall, ¢ | rie }. Oe, la 1} LL. Swavze “not to ment on other Who Wwe 
doubtless, of equal talent and standing. Not only their personal Sack 
but the State may well mourn their los 


THE ATMOSPHERE OF A TRIAL. 


trials procress the impression ts gradually developed th 
one attorney is trying to prove the facts and that the opposing attorne: 
tempting to keep proper evidence out of the case. This impression gr 

Out ¢ f the W ise zeal { O71 attorney who too obviously secks O CX 
clude evervthine untavorable to his contention. This he usually docs on 
he plea that it is “imeompetent, irrelevant and immateria ne Seco in fa 
because it 1s damavine to his case. Even if not admissible, 1 sony Pt 
wiser to admit evidence than constantly to appear to be keeping ‘haces from 
he jury. The discreet attorney does not object unless he has some well 
defined purpose in view, and then many times does so in an unobtrusive, 
Inquir nner 

The value of a favorable atmosphere is, of course, known to the 
unskiltul practii1one # but he docs not know how to pre duce tt. He ts 
naturally the last to realize that his own personality, reputation and 


duct may be handicaps that must be overcome in every trial, and of course 


he does not understand that his obviously partisan efforts to overreach and 
gain advantage all throw an unfavorable light on everything that he doe; 
lerantic efforts to produce favorable atmosphere sometimes are so palpably 
erude and obvious that they produce the opposite effect. Favorable at- 
mosphere is not produced with a club and an axe, but is the skilful, mdirect 
conspicuous work of the adept. 

lhe clumsy and transparent tactics often employed to win favor sug 
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at those employing ie look upon the jury as only the equals ot 
unsu-pecting children, It is dangerous to assume that all of the twelve 
members of a jury are ct and gullible. It is, for example, a serious 
error for the well-groomed attorney, talking to a farmer jury, to try to 
talk to them as a farmer. A man’s words should be adapted to his audt- 
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ence, but if a jury suspects that he is “talking down” to them, his case 
is in grave danger. The conipetent pleader uses appropriate illustrations 
but does not assume an unnatural part that is perfectly transparent and 
that aims to mislead and deceive. By these acts he is productig ihe wrong 
kind of atmosphere. 

Courtesy and good mMwunners are powerful creators of atmo phi re and 
are amony the desirable, if not the essential, qualifications of the trial at- 
torney, but in attempting to lead others to lis point of view any unetions 
and obvious attempt to please and to curry favor by an affected cordiality, 


and an insineere, artificial manner is worse than a gruff and seemingly 
somewhat discourtcou exterior that, however, has about it the high 
quality of sincerity. It is at once suspected that one who indutl: in 
blarney is about to make an attempt to deceive. “The man who endeavors 
to “cultivate” us offen repe!s us more than the man who swenars at ou 

The forced, continuous snule, seen too often in Court, and desrened only 
as a mask for deception, does not often deceive his facial contortion 
not only identifies Shakespeare’s villain, but is the the badge of the in- 
sincere pleader. 


A common error of the trial attorney ts a too great reliance « 


force of his own unsupported statements. He often acts on the the Ory lint 
favorable atmo phere can be created, mistakes corrected, Inck of prepara 
tion made up, blundering methods hidden and damaging adverse testi- 
mony desiroyed by loud, long continued and imsincere asseruion. His 


final argument is to be the panacea that 1s to cure all the ils of the trial 
and win success. The value of shallow talk as a part of law practice 1s 
greatly overestimated. If there is not back of it a knowledge, skill and 
sincerity that at least changes assertion into argument, 1f not argument 
into cloquence, then mere talk vanishes without effect mto thin air. 

One who ts able to produce the atmosphere of belief understands the 
comparative force of inference from suggestion and of dogmatic state- 
ment. The skill of some advocates is due in no small degree to their ability 
to lead others to a desired poimt of view by suggestion rather than by 
assertion. In effect they say, with Anthony, “I tell you that which you 
yourselves do know.” An atmosphere of confidence, skilfully created in 
an unobtrusive way, ts often almost irresistible. It may be impossible to 
gO back and point out all the definite causes that led to the result, but 
always there were causes. One of the common weaknesses of advocacy 
is its direct, insistent demand upon the belief of those to whom it appeals. 
It does not adroitly lead and persuade but attenmpts to force and to drive 

The caretul student of the law considers every fact, every statement 
and piece of evidence in two ways, first, their direct bearing upon the 
controversy, and their effeet upon this question of atmosphere. The 
sagacious attorney knows that it is sometimes advisable to sacrifice testi- 
mony in order to exclude its unfavorable secondary effect. Decisions of 
this kind necessarily require thoughtful attention to every point which 
directly or indirectly affects proof. Like the skilled chess player, he ts 
always planning the second, or third, or fourth move ahead. 

The able and experienced attorney does not, of course, neglect or 
overlook his main proof in thinking of atmosphere or of incidental mat- 
ters. He keeps in mind all the time that the main question in the case ts 
the proving of the facts. He knows that if he is to succeed that he must 
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make his main contention clearly understood. He has an intellectual 
grasp of the controlling points of the whole case and keeps these in the 
foreground in the right manner, in the right order and with the right 
emphasis. very word is selected with care and every act has a purpose. 

The calling of one witness who ts discredited on cross-examination 
sometmes throws a cloud of suspicion over a whole case. A dangerous 
risk 1s thus sometimes taken by an attorney with a good case who seeks 
to bolster up his contention by a witness whose testimony is of a doubtful 
character. The careful attorney sifts the tesumony in advance and care- 
fully estimates the honesty and general desirability of every witness. If a 
discredited witness has testified on the main point in controversy, as an 
expert for example, his appearance is indeed a disaster. Carelessness or, 
What may be an unwise parsimony, is thus punished when an attempt has 
been made to prove the important fact in a controversy by one weak, 
unprepared technical witness, sometimes directed and supervised by a 
whole troop of attorneys. 

The unattractive qualities in a cilent sometimes unfavorably affect 
the atmosphere of a trial. When his reputation is bad, or his habits 
under suspicion, or his personal appearance forbidding, even if his conten- 
tion is correct, he sometimes damages his own case. One of the important 
duties of his attorney under such circumstances is to keep him in the back- 
ground, This is an instance where the play of Hamlet is improved by 
keeping the Prince of Denmark off the stage, or giving him a very brief 
part. 

The order of proof also affects atmosphere. A jury can be prepared 
for testimony which otherwise would be unfavorably received, or that 
would not produce its full effect. Attorneys usually prefer to follow 
rather than lead in proof, but with a strong case a decided advantage 1s 
sometimes gained by leading. When a strong first impression is produced 
the case of the opposition is surrounded by an atmosphere of suspicion 
from the start. In some cases it is thus advantageous to take the lead 
ever when not compelled to do so by the procedure.—Albert S. Osborn in 
“The Problem of Proof.” 


DE JONGE v. ABRASH WEINER REALTY CO. 


(Passaic Circuit Court, Dec., 1922) 
Damages for Accident—Coutributory Negligence—A pprectation of Perii—Determm- 
ive LTest—Proper Contpensation 
Case of Marims De Jonge v. Abrash Weiner Realty Co. On rule 
to show cause. Argued by consent before Mr. fustice Minturn. 
Mr. iedwin Ff. Smith for the Rule. 
Mr. [edward I’. Merrey contra 
Piek CURIAM: The suit was for damages resulting from an acci- 
dent which occurred in the defendant’s building, while the plaintiff was 
engaged in painting the interior walls of a vacant room in the building. 
The building was a mill, situated on Railroad avenue, in Paterson, and the 
defendant was its owner. ‘The room in which plaintiff, as a painter, was 
at work under the invitation of defendant, was intended for the oceupa- 
tion of a tenant. About twelve feet above the floor there protruded, to 
an extent of about three feet, an iron bar, which was part of a shaft which 
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was set in motion in another part of the building. While the plaimtiff was 
upon a scaffold in the room painting near the shaft or protruding bar, he 
was suddenly enmeshed in its revolutions, twisted around against the ceil- 
ing and walls and permanently injured. The jury found a verdict for 
him for $10,000 and this rule, allowed by Judge Silzer who tried the case, 
is intended to review the legality of the verdict. 

The trial Judge denied motions to non-suit and to direct a verdict for 
defendant. The insistence now is that the plaintiff is guilty of contribu- 
tory negligence, because of the fact that he saw or must have seen the 
bar in question. 

The testimony differed as to that inquiry, and there was, thercfore, 
in the judgment of the Court, a dispute of fact as to what the truth was. 
The insistence, however, is that the plaintiff could not have helped secing 
the protruding bar while he was in the room painting in its very locality. 
This may have been so, and he still would not, ipso facto, be chargeable 
as a matter of law with knowledge of the inherent danger of the situation. 
It is such knowledge or consciousness of the inherent danger involved 
in the situation which presents the basic reason for the rule. [’olenfi non 
fit injuria presents the fundamental common Jaw reason which underlies 
the doctrine. Schnackenburg v. D. L. & W. R. RR. 86 L. 517; Fitzgerald 
v. Paper Co., 155 Mass. 155; Taylor v. Telephone Co., 163 Mich. 458. 

Liability in such a situation presupposes knowledge of the risk and 
danger of the party who assumes it. In other words, one cannot with full 
knowledge of an impending danger subject himself to its risks and thereby 
impose lability upon another because of his own rashness and timidity. 

As some of the cases phrase it, “Appreciation of the peril involved” 
is the determinative test in such a situation, and not mere knowledge 
of the existence of the offending instrumentality. Chicago R. R. Co. v. 
Brown, 229 U.S. 317; Fitzgerald v. Paper Co., supra. 

In this State we have adjudicated illustrations of the applications 
of this accepted principle. tliggins v. Goerke Co., gt L. 1. 4; Grifiin v. 
Director General, 113 Atl. 247. 

Under all the cases the question wheiher the plaintiff had knowledge of 
the danger and its inherent risks, or from the situation as a reasonably 
intelligent man should have realized it, was for the jury. In the language 
of an eminent commentator, “It is for the jury to determine whether 
knowledge of the physical characteristics of the offending instrumentality 
constituted a sufficient warning of peril to the plamtif.” 12 R.C. LL. 11 
and cases; Petry v. Hopping, 118 Atl 105 (N. J. Sup. Ct.) ; Federler v. 
W. J. R. R. Co., 103 Atl. 208. 

The plaintiff was an invitee, engaged to perform a specific duty, and, 
in the absence of notice, he had a right to pursue his work in the ordinary 
manner, as he apparently was performing it upon the assumption that if 
the locus in quo possessed meonspicuous dangers, the inviter possessed 
knowledge of their existence, which charged him with the duty at least 
of warning the plaintiff of their existence or, in the absence of notice, 
with the duty of properly guarding his invitee against unconscious contact 
with them. Bennett v. Louisville Ete. R. R. Co., 102 W. S. 577: Griffin 
v. Director General, supra; Munroe v. P. R. R., 85 L. 691; Higgins v. 
Goerke Co., gt LL. 464. 

The verdict was for $10,000, and, considered apart from the plaintiff's 
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lamave, seems hieh. But, measured as we must view it as an equivalent 
of compensation for the plaintiff's sutfering and loss, it is not as a matter 
of law disproportionate. 

In the revolutions of the protruding bar his clothing was stripped 
from his body, and his lite lay in the balunee, while he was treated im the 
hospital from May 4, to July iS, ro20. Elis medical treatment did not 
cease then. but stull continues. His left arm was broken and its muscle 
were severely contused. One leg was so injured that its usefulness is still 
impaired and remains shorter than the other. Plis wrist was fractured, 
so that the bones still overlap, and its usefulness is permanently m 
paired. One arm has lost its manual capacity at least 25 per cent, and, t 


aman of his calling at the age of twenty-cight vears, the loss of the arm 
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inhere in it all, and which the jury had a legal right to consider as ba 
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fo warrant the setting aside of a verdict we must be reasonably satis- 


d from its disproportionate character and amount compared with the 


loss sustained that it must have been not an honest effort at compensa 
tion, but the product of passion, impartiality or prejudice. Bowes v. 
Public Service Ry., 94 L. 378. 

hese considerations lead me to discharge the rule. 


JOSEPH FREEDMAN CoO. v. GREENFIELD. 


(N. J. Supreme Court, Dee., 1922) 
Bond Ietion Against Principal and Sureties on Callection Pond—Confesston of 
fen hoeoalenn ni all be oforn fey , Sure;>r Den aa Same 


Case of Joseph Freedman Co, against Morris Greenfield et als. On 
motion for leave to enter summary judgement against Benjamin Goldberger 

Messrs. Stamler & Stamler for motion. 

Messrs. egner & Beatty contra. 

MEMORANDUM 

BERGEN, J.: This is a suit on a bond to the plaintiff by Morris 
Greenfield as principal, and Benjamin Goldberger and David Isenberg as 
sureties, the condition of which is that Greenfield, the salesman and _ col- 
lector of the plaintiffs, should faithfully aceount for all collections he 
made. Goldberger filed an answer denying any embezzlement by Green- 
field. The present motion is rested on the admission of Greenfield that 
he had embezzled $1,567.36. 

This confession does not bind the surety, and he has the right to re- 
quire plaintiff to make proof thereof ; otherwise the surety would be sub- 
ject to a false statement by his principal. To hold the surety the plaintiff 
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must prove that the condition of the bond has been breached,and that 1s 
not sufficiently done by the confession of the alleged culprit to warrant 
the entry of a judgment over defendant’s answer which denies the em- 
bezzlement. “The motion will be denied with costs. 


IN RE ST. MARY’S P. E. CHURCH. 


(State Board of Taxes and Assessment, Dee. 5, 1922) 
Tax Assessment—C hurch Land Used as Truck Patch. 

In the matter of the application of The Rector, Wardens and Vestry- 
men of St. Mary’s P. fe. Church for the cancellation of the tax assess- 
ment for the year 1922 on property situate in the City of Burlington, 
County of Burlington, and State of New Jersey 

Mr. Howard Easiwood for Petitioners. 

Mr. Ernest Watts for Respondent. 


MR. JESS: The petitioners have appealed to this Board to cancel an 
assessment of $2,000 levied by the City of Burlington upon an unim- 
proved lot of land situate at the southeast corner of Union and Talbot 
streets, in the ¢ ity of Burlington, on the ground that the land 1 Ss exempt 
from taxation. 

The lot in question is part of a larger tract which was conveyed by 
John Valbot, first Rector of St. Mary’s P. le. Church, to the Church 
corperation, by deed dated July 13, 1724. The condition of the grant was 
that the land should be used for “the promotion. of trie and orthodox 
reheion, Christian knowledge and advancement of piety. 

Upon this tract of land, which meludes an entire city block, are 
erected two church buildings, one on the east end of the Broad street 
front and the other near the west end, and a guild house at the corner of 
Broad and Talbot streets. The lot upon which the assessment was levied 
is on the opposite, or Union strect side of the tract. It is enclosed by a 
fence, and between this lot and the church buildings 1s a large graveyard. 

Section 203 of the General Tax Act (Revision of IOS), As amended 
by Chapter 320, Laws of 1g2t, provides in subdivision 4 for the eaaaiaes 
from taxation of “all buildings actually and exclusively used for 
rehgious worship ..., the Jand whereon any of the buil lings herein- 
before mentioned are erected, and which may be necessary for the fair 
enjoyment thereof, and which is devoted to the purposes above men- 
tioned and to no other purpose, and docs not exceed five acres in extent.” 

The exemption here sought is of land and not of buildings. The 
tests to be applied is whether the land is a part of the curtilage of the 
church buildings, or is necessary to the fair enjoyment thereof. This is a 
question of fact which must be resolved against the appellants. As has 
been shown, the lot which has been assessed is fenced in and is separated 
from that portion of the tract upon which the church edifices are erected, 
by a burial-ground. Moreover, it is actually used as a truck patch. It can, 
then, in no sense, be said to be necessary to the fair use of the church 
buildings. It thus fails to come within the provisions of the exempting 
section of the Tax Act, and properly was assessed for taxation, 

The appeal must therefore be dismissed. 
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IN RE HOLLISTER. 


(State Board of Taxes and Assessment, Dee. 12, 1922). 
Var Assessment—Estate Deposits Outside of State. 

In the matter of the application of Horace H. Hollister and Horace 
P. Hollister, administrators of the goods and chattels of Samuel A. Hollis- 
ter, deceased, late of the City of Jers V City, county of Lludson and Stat 
of New Jersey, for the reduction of the tax assessment for the year 1922, 
on property without the State of New Jersey. 

Messrs. Shafer & Conkling for Petitioners 

Mr. Ikdward P. Stout for Respondent. 


MR. JESS: Samuel A. Hollister resided in Jersey City at the time 

his death. Certain sanmch i property which he owned when he died 

Was assessed in the name of his administrators on October 1, 1921. This 

assessment was affirmed by the Eludson County Board of Taxation. The 

appellants, who are the administrators, ask that this action of the Hudson 
County Board be reversed. 

The facts are not in dispute. The assessment admittedly was based 
upon cash deposits belonging to the estate. The appellants insist that, 
as these deposits were with bankine institutions located outside of the 
State of New Jersey, they were not subject to taxation here. 

Section 202 of the General Tax Act (P. 1. 1918, p. 848) provides 
that “all property. real and personal, within the jurisdiction of this State, 
not expressly exempted by this Act or excluded from its operation, shall 
be subject to taxation annually under this Act at its true value.” 

Bank deposits are personal property. They are not expressly 
empted by the Act or excluded from its operation. 

Section 301 of the Tax Act (P. L. 1918, p. 853) provides: “The tax 
on all tangible personal property in this State and on all taxable personal 


- ! 
property of non-residents of this State shall be assessed in and fer the 
taxing district where such property is found. The tax on other personal 
property shall be assessed on each inhabitant in the taxing district where 
he resides on the first day of October in each year. Personal property 
in the possession or under the control of any person as trustee, guardian, 


executor or administrator, shall be assessed in his name as such, separate 
from his individual assessment, or in the name of any one of several joint 
trustees, enardians, executors or administrators, if the one of them hav- 
ing actual contro! or “posses ‘ion cannot be ascertained by the assessor; 
but the p rsonal Laoag ‘belonging to the estate of any decedent shall be 


assessed in the taxing district wherein the decedent resided at the time of 
his death, except such part of the tangible property thereof as may be 

Iv located in some other taxing district in this State and assessed 
therein 

Under this section intangible personal property clearly is assessable 
at the domicile of the owner at the time of his death. That is the kind of 
property which 1s the subject of the assessment under review. Bank 
deposits are debts due from the bank to the depositor, Tufts v. Peoples 
Bank & Trust Co., 3g N. J. Law, p. 380; Schippers v. Kempkes et al., 67 


p. 1042. They are, Pa fore, intangible personal property, and, 
Inder the express provisions of the law applicable to this case, were tax- 
able in the Jersey City taxing district. 
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The action of the Hudson County Board of Taxation is affirmed and 
the appeal therefrom dismissed. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Atlantic City Sewerage Co-—Application for approval of a gen- 
eral increase in rates over those fixed by an ordinance of Dec., 1905. The 
ordinance provided fora discount of twenty-two per cent. from base rates 
at the time of its adoption and for a progressive decrease in this dis- 
count from the maximum of twenty-two per cent. to a minimum of ten 
per cent., which was in effect at time of present application. The decision 
of the Board is one of the longest recently given, embracing 22 pages. On 
the basis of calculations submitted it said that the total required revenue 
should be: 


Fair return on fair value of the property......... $120,000 
Pe ee ee i mee see cmenen 81,000 
FUE GUE DMD aig. 6 660 hE ROMA EN 21,000 
WRNS eh i ede bade Rowena eee 39,000 

Total gross revenue required ............. $261,000 


The determination of the Board was as follows: 

“1. For the fixation of rates the value of the property of the Atlantic 
City Sewerage Company, as of December 31st, 1921, is $1,600,000, and 
that this amount may also be taken as the approximate value of the prop- 
erty as of July Ist, 1922, (which represents the mid-point of the year) due 
to the fact that the additions to the property are not materially different 
from the increase in the accrued depreciation during the same period. 

“2. That the petitioner is entitled to the gross revenue in the amount 
indicated above for the purpose of providing a fair return on the value of 
the property for operating expenses, taxes, ete. 

“3. That the petitioner may file the following schedule of rates to 
be effective as of Auecust Ist, 1922: 

“For each room or sleeping room, enumerated in paragraphs 3, 4 
and 5 of section 3 of Ordinance No. 83 of the City of Atlantic City (under 
which Ordinance charges are now being made)...............00. So.8o 

“For each fixture as defined in paragraph 8 of said section 3.... .75 

“All other charges or rates enumerated in said section 3 other than 
rooms and fixtures above referred to and including special rates hereto- 
fore agreed upon by the Company and the owners or lessees, which rates 
might be specified as applying to occupational service and industrial fix- 
tures, are increased 30%. 

“All of the above are rates per annum without rebate for or on 
account of disconnection or non-use by owner or lessee of the property 
for a portion of the year. 

“4. If the petitioner should dcem any further increase in rates neces- 
sary on account of the use of chemicals for treatment purposes at its 
City Island plant, that it should not make such application until atter an 
inspection of the rooms and fixtures of all present customers to ascer- 
tain that the rate schedule herein provided is producing the maximum 
revenue obtainable therefrom. 

“When filed by the Company, this schedule of rates should contain 
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a full statement with respect to those rates, including all of the rates for 
industrial tixtures and occupational service.” Decision dated October 20, 
1922. Mr. Joseph Thompson for Petitioner. Mr. Joseph B. Perskie, 
Mr. W. Frank Sooy and Mr. L. Edward Herrmann for Municipality. 


In re Coast Gas Co., et al.—In the matter of the reasonableness of 
the rates charged by the Coast Gas Co., Shore Gas Co. and Lakewood Gas 
Co. In its report dated July 27th, 1920, (Board’s Reports, Vol. VIII, 
page 275, et seq.) permitting an increase of thirty-five cents to be added 
to the base rate charged for metered gas by the Coast Gas Company, the 
Board stated that it would “retain jurisdiction of the emergency increase 
herein approved for the purpose of modifying same as and if conditions 
change.” Considerable reductions in the cost of materials, notably gas 
oil, having been effected in the interval, a hearing was called pursuant 
to the above stated provision. The Coast Gas Company has its plant at 
Belmar and in addition to supplying gas to customers in its own territory 
sells vas to the Shore Gas Company and the Lakewood Gas Company. 
The Coast Gas Company owns 85 per cent. of the stock of the Lakewood 
Gas Company and controls the Shore Gas Company as well. After a 


rv lengthy review of the situation the Board determined : 

“rt. That the schedules of rates filed by the three companies during 
the course of the hearings are unjust and unreasonable, and should be and 
are herel \ daiszy prove l 2. That, effective June ist, 1923, the Coast Gas 
Company and the Shore Gas Company shall charge for metered gas the 
following schedule of rates, viz.: | rates follow |. That the Coast Gas 
Company, effective December Ist, 1922, shall charge the Lakewood Gas 
Company tor metered cas purchased on and after that date at the rate 
of 87.5 cents net for 1.600 cubic feet. 3. That on and after December 
Ist, 1922, the Lake d Gas Company shall charge for gas in accordance 
with the tollowi hedule of rates for metered gas, viz.:" Jrates follow ]. 
Decision dated Nov. 8, 1922. Mr. Wm. M. Wherry for the Companies. 
Mr. Ward Kremer for Goreugh of Bradley Beach and Borough of Nep- 

Citv. Mr. W. Jayne, Jr.. for Lakewood. Messrs. Durand, Ivins & 
Carton (by Fk. T. Bailey) for Spring Lake and Manasquan. Mr. H. R. 
Cooper tor Belmar. Mrs. M. P. Dickhaude for Women’s Club of Ocean 
Grove 


In re People’s Rural Telephone Co.—Application for increase of 
raices, based on insufficient earnings. 

The Board: “The present schedule of rates was made effective 
August rst, 1g1g. In December, 1918, the Company filed with the Board 
a schedule involving a proposed increase of 50 cents per month for each 
subscriber of every class. In the rates made effective August Ist, 1919, 
the increase in subseribers’ charges was made 25 cents per month, and in 
addition the Company was authorized to institute a toll charge between 
its various exchange areas. The Peoples Rural Telephone Company now 
claims, and such claims are supported by proof submitted at the hearing, 
that the schedule has not worked to the advantage of the Company because 
ot the institution of the toll charge. For various reasons it appears that 
the Company has not collected from the subscribers anything like the 
amount which it was assumed would be collected through the medium ot 
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these inter-exchange toll charges. The petition of the Company at this 
time is practically a request that the schedule which it originally proposed 
should now be made effective, that is, that to the schedule in effect prior 
to August ist, 1g1g, a flat rate of 50 cents per month, be added to the 
charge made to each subscriber. As compared with the schedule now in 
effect, the schedule now proposed would add 25 cents per month to the 
charge to each subscriber, and at the same time would remove the toll 
charges between the exchanges which had been instituted August Ist, 
gig, as a result of the Board’s decision. . . . The need for in- 
creased revenue having been clearly proven to the satisfaction of the 
Board, the Board will allow the proposed schedule of rates to be filed to 
become effective on bills for the month of December, 1922.” Decision 
dated Nov. 9, 1922. Mr. Frank Day for Petitioner. 


In re Maple Shade Water Co.—Application for approval of sale of 
its plant to Barlow & Co., Inc. The Water Co. was not an incorporated 
company. 

The Board: “The application now before the Board is for the ap- 
proval of the sale by the present owners to Barlow & Company, Inc., it 
bemg very largely interested in the construction of dwellings in territory 
not now served with water but which lies adjacent to territory served 
from the present mains. ‘The reason for this sale is the inability of the 
present owners to finance additions and extensions to serve territory not 
now served. Barlow & Company, Inc., has already constructed more than 
one hundred houses which are waiting for the supply of water and has 
expressed its willingness and desire to proceed immediately with the lay- 
ing of the mains necessary to reach the houses rcferred to. It 1s doubtful 
if the sale actually requires the approval of the Board; however, no harm 
can arise because of its approval and, so far as policy is concerned, tt 
should be approved... . The cost to reproduce this property at the 
present time would range from 75 to 100 per cent. higher. Although the 
plant construction at the present time would be, of course, more modern 
and up to date, under the circumstances it would appear that the sale 
price [$10,000] is fair and from this standpoint the sale should be ap- 
proved.” The Board also considered that inasmuch as many complaints 
had been made because the owners were unable to make extensions, 
and the purchasers would organize a Water Company and plan a general 
expansion “the sale should be approved as being in the interest of im- 
SJIWO]SND OLOLU AULLE OF} DSIAJOS PUB S4otUO}SND JUOSdId OF QITAIOS Parosd 
than the present plant is able to supply.’ Decision dated Nov. 9, 1922. 
Mr. eugene B. Hill for Water Co. Mr. Fred Barlow for Barlow & Co., 
Inc. 


In re Laurel Springs Water Supply Co.—Petition requested for the 
approval of the issuance of stock to cover certain additions and extensions 
to the distribution system of the petitioner and to provide for the erection 
of a new garage and office building. Since filing the original application 
the extensions proposed to the distribution system have been practically 
completed and investigation and testimony given at the hearing show that 
there had been expended between December 31st, 1921, and September 
4th, 1922, the sum of $22,390.96 for labor and material for the installa- 
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tion of pipe and hydrants and desired to charge to construction certain 
overhead expenses, etc. The Board approved of the issuance of stock to 
the amount of $22,000. Decision dated Nov. 10, 1922. Mr. W. B. Wol- 
cott for Petitioner. 


In re Lakewood Water Co., Lakewood and Coast Electric Co. and 
Commonwealth Water Co.—Three separate cases, but all of similar im- 
port. The Lakewood Water Co. desired authorization to issue first mort- 
gage five per cent. bonds for $425,000, with mortgage to secure same and 
to reduce its capital stock to $220,000; the Lakewood Coast & Electric 
Co. to issue first mortgage six per cent. bonds for $575,000, with first 
mortgage to secure same, and to reduce its capital stock to $145,000; and 
the Commonwealth Water Co. to issue first mortgage six per cent. bond 
for $2,000,000, with first mortgage to secure same, and to reduce its 
capital stock to $500,000. The Board’s decisions were also similar in each 
case, viz., withholding approval, but stating it would, upon new applica- 
tions, approve issue of bonds “representing 70 per cent. of the value” of 
the properties, “and stock to the amount of 30 per cent. of the value.” 
Decisions dated Nov. 13, ig22. Mr. W. W. Montgomery, Jr., and Mr. 
Jonas Tumen for Petitioner. 


In re Commonwealth Water Co.—On Nov. 15th decision was given 
as to bond approval. The application was then denied in view of the 
large proportion of bonds to be issued. Due to the fact that the Com- 
monwealth Water Company and the Commonwealth [Electric Company 
will not, hereafter, be owned by the same group of stockholders, it became 
necessary to make some changes with respect to the ownership and use 
of the Summit office building. Certain other property of the petitioner 
was also proposed to be sold in connection with this reorganization. The 
approval of the Board for the sale of these items of property was re- 
quested in separate petitions and certificates approving the sale of same, 
the Board said, would be issued. The situation now being reviewed the 
Board determined as follows: 

“The Board will approve the issue of first mortgage 5.5 per cent 
bonds at go, to the amount of $1,500,000 and a decrease in the capital 
stock to a par value of $g20,000, which securities will capitalize the net 
assets of the Company as of August 31st, 1922, to the amount of $2,270,- 
000 and leave a balance uncapitalized of $545.81. A certificate approving 
of the issue of these bonds, will be issued as and when the form of the 
proposed mortgage is submitted to and approved by this Board, and on 
condition that all the bonds now outstanding shall be paid and retired.” 
Decision dated, November 27, 1922. Mr. W. W. Montgomery, Jr., and 
Mr. William fe. Foster for Petitioner. 


Union Township v. Elizabethtown Water Co.—Complaint involved 
extension of mains in Elizabeth. The Board found that the desired ex- 
tension was reasonable, and, upon certain guarantees being made to the 
Company, that an order would issue requiring it to be constructed. De- 
cision dated Noy. 28, 1922. Mr. John K. English for Township of Union; 
Mr. John Kean for the Company. 
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In re West Jersey and Seashore R. R. Co.—Proceedings were in- 
itiated by order of the Board for the separation of the grades of the cross- 
ing on the highway, a part of which extends from Malaga to Franklin- 
ville, and of the highway, part of which extends from Malaga to Downs- 
town, in the township of Iranklin, county of Gloucester, and the tracks 
of the West Jersey and Seashore Railroad Company in orders dated De- 
cember 16, 1915. Hearings were had in January and July, 1916. The 
parties notified (township, county, ete.) were not exactly agreed, but the 
local authorities were opposed to any change except the ‘addition of gates 
to the crossings. The passing of the Railroads to Federal control led to a 
cessation of grade elimination work. The Board now reopened the case 
and said: “At this last hearing [Oct. 27, 1922] it developed that the 
physical conditions at these crossings remained practically the same as at 
the time of the former hearings, no accidents having occurred at any of 
them since the protection now existing was installed, and the consensus of 
opinion was, on the part of the representatives of all parties at interest, 
that the present facilities for protecting the crossings are adequate. The 
soard concludes that the elimination of these crossings is not desirable 
at the present time, and, therefore, decides that the proceedings be dis- 
mussed without prejudice as to any of the parties concerned.” Decision 
dated Nov. 29, 1922, Mr. Oscar B. Redrow for County of Gloucester. Mr. 
Oscar B. Redrow and Mr. Harry Bach for Township of Franklin. Mr. 
S. A. Sloan for West Jersey & Seashore Railroad Company. 


In re Borough of Roosevelt—Application to obtain permission to 
establish at grade a crossing over the tracks of the New Jersey Terminal 
Railroad Company, under ¢ hi: ip. 195, P LL. 1911, section 21, as amended by 
Chap. 218, P. Ll. 1917. The Board: “The testimony produced before the 
soard does not show that High street exists as a public street across the 
right-of-way of the Railroad Company. There is no proof before the 
Board that the Borough of Roosevelt at any time took any proceeding to 
acquire a right-of-way over the lands of the Railroad Company to be used 
for street purposes at the point in question. For these reasons the Board 
is without power to grant permission to establish the grade crossing at 
High street, and the petition filed by the Borough of Roosevelt is dismiss- 
ed.” Decision dated Dec. 1, 1922. Mr. David ‘T. Wilentz for Petitioner, 
Mr. W. A. Barkalow for Respondents, New Jersey Terminal Railroad 
Company and the Central Railroad Company of New Jersey 


In re N. J. Power & Light Co.—On September 22, 1922, the Com- 
pany filed with the Board a new schedule of rates applicable in the Lam- 
bertville and Flemington District and also certain changes in the Lambert- 
ville, Flemington, Bernardsville and Newton Districts. The Company 
also filed, as applicable to the Lambertville and Flemington District, which 
has only recently been taken over by it, the same generi ‘al rules and regula- 
tions already effective in other parts of the territory served by that Com- 
pany. On a review of nil situation the Board granted the new rates. 
Decision dated Dee. 2, 1922. Mr. Hedley V. Cooke for the Company. 
Mr. Charles A. Malley for City of Lambertville. Mr. Ryman Herr for 
Village of Flemington. 








2O THE NEW JERSEY LAW JOURNAL 


Ringwood Co. v7. Erie R. R. Co. et al.—A rehearing of case decided 
Feb. 15, 1922, concerning rates for transportation of iron ore in ear loads 
from certain points. Ona review the Board said it “finds to reason now, 
either upon the evidence produced in the case or otherwise, to modify or 
change the findings expressed in its report upon which the order of Feb- 
ruary 15, 1922, was based, and holds that the complaint herein filed and 
upon which the rehearing was held should be dismissed.” Decision dated 
December 5, 1922. Mr. Charles S. Belsterling for Petitioner. Mr. M. B. 
Pierce and Mr. W. J. Larrabee for Respondents. 


Ringwood Co. v. Erie RK. Rk. Co—Complaint filed regarding the 
amount of the switching charge imposed by Respondent on certain ore 
handled for Petitioner between its mines known respectivly as the Cannon 
and Peters mines at Ringwood. A lengthy report concludes with fixing 
arate of $4.50 per car. Decision dated Dee. 5, tg22. Mr. Charles S. 
Belsterling for Petitioner. Mr. Marion B. Pierce for Respondent 


In re Borough of Vineland.—In 19016 the Borough began supplying 


hght and power outside the boundaries of the muntetpality under a fran- 
chi ( eranted hy the bown hip of L: 8) lis. in which were speci ed the 
rates to be charged tor both power and lighting service. Durine the pest 
ie Ww year the power rate have been meresase | -everal time hy the Bor- 
ough to a point where they were claimed by the power users to he so high 
is to make them unjust and unreasonable. These increases were made 

hout tl pproval of the Utility Board. On a review of the matter of 
rates, and business of the plant : e Board determined: “(1). That the 
existing schedule of power rates of the Borough of Vineland is unjust and 
unreasonabl (2). That a new schedule of power rates should be put 
( | i reduce the amount of the Borough’s present power 
bills by approximately 25 per cent. (3). That pending the submission 


to the Board and its approval of such a schedule of rates the bills of each 
‘r the prevailing rate schedule should be reduced by 
1e-{ lat an order will issue requiring that the rates for 
power charged by the Borough outside its municipal boundaries be ad- 
justed in accordance with the above findings, and that, pending the putting 
into effect of such a revised schedule of rates, the bills of all its power 
customers in that territory be reduced by twenty-five per cent.” The 
Board also said: “Although the Board has no jurisdiction over the rates 
charyved to the residents of Vineland proper, equity and justice, however, 
would require that the rates within the Borough be also adjusted in ac- 
cordance with the conclusions arrived at above.” Decision dated Dec. 14, 
1922. Mr. John W. Wescott and Mr. Thomas G. Tuso for Borough 
of Vineland. Mr. L. kk. Miller for power customers outside the Bor- 


In re Shore Gas Co—The Borough of Manasquan petitioned that 
1 Shore Gas Co. be required to extend certain mains in the Borough, 
here being gt house applications for the same. The estimated cost of 
he extension was $25,729.96. The Board determined that the full sug- 
gested extension was Ae reasonable, but that one of g28 feet was rea- 
sonable, - that this would be required if within 30 days a satisfactory 
revenue was guaranteed by the applicants. Decision dated Dec. 14, 1922. 
Mr. L. loye 1( *. Riddle for Petitioner. Mr. H. C. Schanse for Company. 
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SOME INTERESTING OUT-OF-STATE DECISIONS. 


, A’ * . . « 
LANDLORD'S NEGLIGENCE AS TO REPAIRS. 


In a recent Connecticut case, Cook v. Simon, reported in 118 Atl. 
Rep. 634, defendant owned a six-family tenement house. In the rear of 
one tenement on the second floor was a porch. A railing, with pickets, two 
feet seven inches high was the protection against one falling off the porch. 
It was held in place by a few nails. A girl of 12 years in this tenement 
took a parcel of garbage to the railing in order to toss it over to a garbage 
hown in what manner she leaned against it, 
but immediately the railing gave way, and the girl and the entire railing 
fellto the ground. The entire railine was found to be intact, | 


can lt was not definitely 


t, but the nails 
by which the top rail was nailed to the pillar and coal box were found to 
have entirely rusted away, and the nails which nailed the bottom rail to 
the pillar and coal box were also affected by rust, but were in a some- 
what better condition than the dani inthe upper rail. The railing at the 
time of the accident was, by reason of its insecure fastening, in an unsafe 
and danverous condition, and had been so for some time prior to the acci- 
dent, and defendant had been notified of this some time before the acci- 
dent. The girl died from the fall and damages was claimed of the land- 
lord. Judement was recovered for $2,500. On appeal to the Supreme 
Court of lerrors of Connecticut the Court sustained the verdict and said: 
“The defective condition of the railing was a conclusion of fact for the 
tri: Court to draw. The duty of the defendant, charged with the duty 
of inspection and maintenance of the railing, was to keep the same in a 
icounail ly safe condition for the use of his tenants. His failure to fulfill 
this duty together with his knowledge, actual or constructive, of the 
defective condition of this railing was plainly negligence.” 


Horse Play ano WorKMEN’S COMPENSATION 


In Matter of Lee, Claimant, (Mass.) 134 N. EE. 268, it was held that 
injury to a workman by being pushed by the body of a fellow workman 
who himself was pushed by a third in play in which the injured workman 
took no part, while they were on their way to ring out on the time clock 
at the noon hour, did not arise out of his employment within the meaning 
of the Workmen’s Compensation Act. The Court said: “It has been held 
by this Court that, where an employe is injured as a result of fooling or 
play by employes in which he participates, such injury does not originate 
in any risk connected with, and caused by, his employment: and that such 
injury does not arise out of the employment within the meaning of the 
Workmen's Compensation Act (Laws 1git, Chap. 751, amended by Laws 
1gi2, Chap. 571). Moore’s Case, 225 Mass. 258, 114 N. FE. 204. The 
precise question presented by this record 1s whether an injury received 
by an employe in the course of his employment, as the result of fooling 

wr play by other employe in which he takes no part, can be said to have 
miata out of the employment. While this issue has been decided in other 
jurisdictions, it has not been directly adjudicated by this Court. It is clear 
that there was no causal connection between the employment and the tn- 
jury. The injury did not arise because the employe was exposed, by the 
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nature of his employment, to some peculiar danger; it did not follow as a 
natural incident of his work; and it does not appear ‘to have had _ its 
origin in a risk connected with the employment, and to have flowed from 
that source as a rational consequence.” MeNicol’s case, 215 Mass. 497, 
499. The interpretation of the Workmen’s Compensation Act enunciated 
in the case last cited, when applied to the facts in the present case, makes 
it plain that the injury to the claimant cannot be said to have arisen out 
of his employment. The pushing of Wallet out of the doorway by other 
employes and against the claimant, assuming it was a wrongful act, was 
not within the scope of his employment. Such acts, whether done in a 
spirit of play or from a malicious motive, have no relation whatever to the 
employment; and they are wholly outside the scope of the employment 
of those who caused the injury. The weight of authority in [England 
and in this country is in harmony with the result we have reached.” 


ALIMONY ALLOWANCE TO MINOR oF I8. 


Frances i. Cardotf brought an action against Gustof F. Cardoff for 


divorce. The lower Court granied the divorce, and awarded $50 a month 
for the support of a minor son. The defendant appealed from = the 


order granting the allowance for the son. The Supreme Court of Minne- 
sota affirmed the decree of divorcee, but modified the judgment so as to 
eliminate the son’s allowance. The case is reported as Cardoff v. Cardoff, 
in 18g Northwestern Reporter, 124. Chief Justice Brown wrote the 
opinion, part of which reads as follows: 

“The son, for whose support the allowance of $50 a month was made 
to plaintiff, is a young man now 18 years of age, with a high school educa- 
tion, and at the time of the judgment was earning $20 a week, or $80 a 
month. Fle was capable of earning that, and perhaps more. Defendant, 
his father, is suffering from some permanent physical infirmities, not 
nearly as well equipped in earning capacity as the son, and his financial 
resources are quite limited, according to the facts disclosed by the record. 
Plaintiff’s financial resources are substantially superior to those of de- 
fendant. In this situation of the parties, further details in respect to 
which need not be stated, we are of opinion that the allowance of $50 for 
the support of the son should not have been made. Under our statutes 
(G. S. 1913, §$ 3067, 8667) the father is liable for the necessities of a 
dependent son or daughter, but on facts like those here presented we 
think a liability thus creaied should not be added to by judgment of the 
Court where no dependency in fact exists. G. S. 1913, § 7444. The 
judgment appealed from will be modified by chminating the allowance 
for the benefit of the son; but, as so modified, it will be and is affirmed.” 


Unincorporated labor unions, such as the United Mine Workers of 
America, having a membership exceeding 400,000, and its local unions, 
are held in United Mine Workers v. Coronado Coal Co. U.S. Adv. Ops. 
1921-22, p. 643, to be suable in their own names in the Federal Courts for 
their acts, and the funds accumulated by such unions to be expended in 
conducting strikes are subject to execution in suits for torts committed 


by such unions in strikes. 
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N. J. BAR EXAMINATIONS, NO- 
VEMBER TERM, 1922. 


ATTORNEY'S QUESTIONS. 

1. The Legislature passed an act 
authorizing towns that were not on 
the line of any railway to grant 
lands for station purposes to rail- 
ways which should build their lines 
through such towns. The governing 
body of the Town of C passed an 
ordinance donating to the X Y Rail- 
road part of a city park for the pur- 
pose of a railway station, and this 
action was attacked by certiorari. 
What should the Court do? 

2. P obtained a decree of divorce 
from her husband on the ground of 
desertion. After his death she 
claimed dower in the real estate of 
which he died seized. Was she en- 
titled to it? 

3. What are the proceedings to 
impeach a United States Judge?’ By 
whom is the impeachment tried, and 
who presides ? 

4. B gave a chattel mortgage to 
C. The latter subsequently died, 
having failed to cancel the mortgage 
of record, although it had been paid. 
The executor of C had possession 
of the mortgage and refused to can- 
cel it. Tlow could Bo compel its 
cancellation ¢ 

5. A warehouseman issued a re- 
ceipt stating that the goods were to 
be delivered to John Jones or or- 
der or bearer, but added a provision 
that the receipt was non-negotiable. 
What was the effect of such a re- 
ceipt ¢ 

6. ©, on fraudulent representa- 
tions, bought goods of B, giving his 
promissory note for the price. Tav- 
ing discovered the fraud before the 
maturity of the note, B brought an 
action of replevin to recover the 


goods. C, at the trial, contended 


that having accepted the note, B 
could not recover. 1B, however, of- 
fered to deliver the note for can- 
cellation. Could he recover ¢ 

7. IK and Ff entered into a written 
agreement for the sale and delivery 
of goods. After delivery of part 
of the goods the contract was can- 
celled by word of mouth. The 
plaintiff sued for damages for fail- 
ure to deliver the balance of the 
goods, and contended that the oral 
cancellation of the contract was in- 
sufficient. Was this contention 
good ? 

8. B, conducting a clothing busi- 
ness, made a chattel mortgage to I¢ 
upon the whole of his goods and 
chattels including after acquired 
property. The mortgage being un- 
paid at maturity the mortgagee by a 
friendly arrangement with the mort- 
gagor, advertised and sold in bulk 
at public sale the mortgaged goods. 
Was such a sale legal under the 
sulk Sales Act? 

gy. G and HH were partners con- 
ducting a mercantile business. G 
having died, H} wound up the part- 
nership affairs, the time occupied in 
doing so being about three months. 
In the distribution of the partner- 
ship effeets, TH claimed compensa- 
tion for his services. Was he en- 
titled to it? 

10. The chauffeur of B drove his 
master from his home to his office. 
The chauffeur was then told by the 
master to return directly to the mas- 
ter’s home. The chautfeur imstead 
of doing this made a detour to call 
upon a friend and in domg so ran 
into and injured an automobile. 
Was the master lable ? 

11. A, being indebted to Bin 
$1,000, wrote a letter to B agreeing 
to accept his draft for that amount. 
B drew on A for $1,000. A refused 
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acceptance. B thereupon sued him 
on the draft, allegine the above 
facts. A moves to strike out the 
complaint. Should the motion be 
granted ¢ 

12. \ made and executed his will 
in due form of law. Ina fire in his 
office on the following day A) was 
killed and his will destroyed. Could 
the will be probated? If so, by what 
procedure 7 

13. (a) Who has jurisdiction to 
to probate the will of a testa- 
tor, resident m_ this (hb) 
Who has jurisdiction to grant let- 
ters of administration on the estate 
of a resident intestate ? 


admit 


state f 


ry. The X.Y. Railroad Company 
brought condemnation proceedings 
for lands of Bo) The commissioner 
made an award, from which B ap 
pealed. The company, without pay- 
ment or tender of the award, pro- 


ceeded to tear down B's fence and 


enter his property. B filed bill for 
injunction. The company moved to 
strike out on the ground that no in- 
unction against a tre Spass would 
he. What should the Court do? 


: an action in Chancery by 
executors praying for instructions 
it appeared that the testator by hi 

will had left ' } 

his son 13, and the residuary estate 
to his other children. After the 
making of the will he gave his son 
B S6.000 toward the building of -a 


a legacy of $5,000 to 


house. These facts alone appearing 
the residuary legatees claimed and 
the Court held that the leeney had 


been redeemed. Was this decision 
correct 7 

16. The City of Y erected a bell 
tower, with a fire bell, on a public 
square which had been dedicat 
ed for park purposes exclusively 
Jones, a property owner in the next 
blo), filed a bill for injunction al- 
leging that the city had no right to 
erect the tower; that the fire bell in- 
terfered with the sleep of his ten- 


ants and prevented the renting of 


JERSEY 


LAW JOURNAL 

the other 
near the 
Could he 


his property. None of 
property owners on or 
square joined in the bill. 
maintain it ? 

17. Distinguish 
num absque imyuria, and 
sine damno. 

18. The Jones Manufacturing 
Company hired Smith as a machin- 
ist by a written contract specifying 
that the parties should not be gov- 
erned by the Workmen's © 
tion Act. Smith 
jured while at work 
pany, which answered 
that Smith’s injury arose 
risk incidental to the 
which Smith had assumed. 
attorney moves to strike out the an- 
What should the Court do ? 

1g. A was on trial tor forgery. 
In his charge the Judge commented 
on the fact that A had not taken 
the stand in his own defense. A 
having duly excepted to that part of 
the charge assigned it as— error. 
This being the only error assigned, 
what should the Appellate Court 
do? 

20. A having beer convicted of 
manslaughter desired to take ad- 
vantage on a writ of error of certain 
alleged errors in the Judge’s charge, 
to which, however, his counsel had 
failed to except at the trial. Could 
he do so? 

21. To what extent mar- 
ried woman dispose of her real and 
personal property by will? (a) At 
common law? (b) By statute? 

22. Under the statute when has 
the Court of Chancery jurisdiction 
to appoint receivers of corpora- 
tions ¢ 

23. K, a witness for the State, 
failed to identify defendant. Pros- 
ecutor of the Pleas was “surprised” 
and offered to prove by other wit- 
nesses that K had identified dcetend- 
ant on other occasions. Was this 
testimony admissible ¢ 

24. On trial of an indictment for 


Dam- 
Injuria 


between 


OnImmcisa- 
havine been in- 
1 41 
ved the com- 
setting up 
from oa 
employment 


Smith's 


SWeCrT, 


may a 
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murder, defense objected to admis- 
sion of confession by defendant, be- 
cause it was made while defendant 
was under arrest, to an officer of the 
law in the presence of a mavistrate 
and was elicited by questions put to 
the defendant. Should objection be 
sustaimed ¢ 

25. In a mechanics lien action, 
draw an answer setting up denials 
of the four paragraphs of the com- 
plaint-——a separate defense of non- 
performance, and add a counter- 
claim against the defendant (con- 
tractor) and the architect 7 

26. Plaintiff conceived that an 
answer disclosed no defense. How 
could the matter be brought before 
the court 7 

27. In a civil action a rule to 
show cause why a new trial should 
not be vranted was. discharged. 
Does this bar an appeal ? 

28. An attorney avreed with the 
non-professional clerks in his office 
to share with them his annual net 
profits. Was this ethical? 

29. In a suit in equity im which 
Adis complamant, B filed an answer 
to the bill of complaint which did 
not contam a eood legal defense, 
Hlow should A proceed in order to 
test the legal suiticiency of the an 
swer? 

30. A decree was entered by de 
fault against XN. X now alleges that 
he has a defense and desires to open 
the decree to the end that a hearing 
may be had. To whom may he 
apply for relief, and on what 
grounds must he base his applica- 
tion ? 


COUNSELORS” QCJUESTIONS. 


1. A was convicted of bribery 
and punished by imprisonment and 
deprivation of his right of suffrage 
under an Act of the Legislature, 
providing those penalties. Having 
attempted to register and having 
been refused, he applied for a writ 


LANY 25 


of mandamus, claiming the Act was 
unconstitutional. Was he entitled 
to the writ? 

2. K conveyed lands to N and W, 
husband and wife, the grant and 
habendum being to the party of the 
second part, her heirs and assigns. 
After the death of the wife, the 
husband conveyed the lands to M. 
After the death of the husband, a 
daughter of N and W. brought an 
action of ejyeetment, she being their 
only heir, to recover possession of 
the lands. Should she succeed ? 

3. What express reservation of 
ihe power of the States is contained 
in the Federal Constitution and im 
what part of the Constitution is it 
to be found 7 

4. A chattel mortgage was made 
to secure the payment of notes given 
as the purchase price of a soda 
water fountain. ‘The affidavit an- 
nexed thereto stated that the con- 
sideration was said fountain, de- 
scribing it. Was the affidavit suffi- 
cient or should it have set forth the 
notes as the consideration, and the 
fountain as the consideration of the 
notes ? 

5. A person demanded of a ware- 
houseman the delivery of goods de- 
postied with him, tendering there- 
fora receipt which bore evidence of 
alteration. The warehouseman re- 
fused to deliver the goods. Upon 
a suit against him, the warchouse- 
Hein set up that the receipt had been 
altered. ‘To what extent could he 


) 


set up the alteration as a defense: 

©. B, a manufacturer, purchased 
a machine from D, by its catalogue 
number, and ordered it sent to his 
factory. It was found unsatisfae- 
tory. DB sued D for breach of con- 
tract. Could he recover? 

7. Kk leased premises to W “to be 
used for the sale of liquor, and as 
a restaurant, and for no other pur- 
pose.” Subsequently he was de- 
prived of the right to sell liquor by 
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law. Does this release him from 
the payment of rent subsequently 
accruing ? 

8. A tenant was in possession of 
demised premises wherein he was 
carrying on the business of making 
shoes. A fire occurred, without any 
fault of the lessee, destroying one 
of the buildings which injuriously 
affected the business. The landlord 
tefused to repair the building de- 
stroyed by fire. (a) Has the tenant 
any legal claim upon the landlord 
to make good the loss so sustained 
because of the neglect to restore the 
premises? (b) What would be the 
effect of the failure of the landlord 
to restore the building ? 

g. J and F were partners in a 
mercantile business. F, with the 
knowledge of J, was adjudged a 
bankrupt. J continued the business 
of the partnership. What was the 
effect of the adjudication upon the 
partnership ? 

10. F, the holder of a mortgage, 
directed G, the maker, to pay the 
interest to K, his solicitor. G sub- 
sequently paid off the mortgage to 
K, without the knowledge or au- 
thority of FF. K continued to pay 
the interest to Fo until K’s death, 
five years thereafter. It was then 
discovered that the principal had 
been paid to K and the mortgage 
cancelled of record by him. I* then 
applied to the Court of Chancery 
to have the mortgage reinstated. 
Should he succeed 7 

11. A was the holder of a bill of 
exchange drawn by B on D in favor 
of C and endorsed by C.D refused 
to accept the bill and same was pro- 
tested for non-acceptance. A there- 
upon sued C on the bill and C an- 
swered that the bill had not been 
presented for payment. A. moves to 
strike out. Should the motion be 
pranted ? 

12. Jones being the owner of two 
tracts of land, A and B—A produc- 
ing a net income of $10,000 a year 


and B a net income of $15,000 a 
year—made a will, which was pro- 
bated, leaving tract A to his widow 
for life, and after her death to his 
children, and tract B to his execu- 
tors in trust to sell and divide the 
proceeds among several charitable 
institutions. The widow consults 
you as to obtaining dower in tract 
B. Can she obtain it? If so, how? 
What would you advise her? 

13. A made a will leaving his real 
estate to his son, a legacy of $1,000 
to a hospital, a legacy of $500 to his 
brother, and all the residue of his 
personalty to his widow, whom he 
appointed executrix. Did the ex- 
ecutrix have to account ? 

14. A made a bond and mortgage 
to B. C claimed the mortgage debt 
under an assignment from B. B 
also claimed the money, alleging 
that the assignment was a forgery. 
A filed a bill against B and C asking 
that the court decree which one of 
the claimants was entitled to the 
money, and that on its payment the 
bond and mortgage be surrendered 
to him for cancellation. C moves to 
strike out on the ground that this 
bill cannot be sustained as a bill of 
interpleader. What do you say ? 

15. A was indebted to B for 
$3,000 and to C for $2,000. To se- 
cure this indebtedness he gave B 
a mortgage on his farm for $3,000 
and Liberty Bonds for $1,000; he 
gave © a second mortgage on his 
farm for $2,000. The transaction 
was closed at the same time in the 
presence of all parties. Thereafter 

} released the $1,000 Liberty Bonds 
to A without consideration. When 
’s mortgage came due A defaulted 
and B filed bill to foreclose. What 
were C's) rights? Under what 
branch of equity does the case fall? 

16. A was the owner of a strip 
of land six inches wide by ten feet 
deep which separated two lots be- 
longing to B. A agreed to sell the 
strip to B for $30. A having re- 
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fused to complete, B filed bill for 
specific performance. A moves to 
strike out for want of jurisdiction. 
What should the Court do? 

17. Plaintiff was passing de- 
fendant’s storehouse when a barrel 
rolled out of the door to the side- 
walk, striking plaintiff and breaking 
his leg. These facts only appearing 
on plaintiff’s case defendant moves 
to non-suit on the ground that no 
negligence either on his part or that 
of his servants had been shown. 
What should the Court do? 

18. The X Y Club (Incorporat- 
ed), in an outburst of patriotism, 
directed its President, Brown, to 
arrange for an exhibition of fire- 
works on the street in front of its 
clubhouse on July 4th. That official 
contracted in the name of the club 
for the display with a firm of ex- 
hibitors, but unfortunately omitted 
to obtain a permit from the city. 
During the exhibition, through the 
negligence of the person in charge 
of the display, a rocket went off 
prematurely and struck Jones, a 
passerby, injuring him. He = sued 
Brown. Could he maintain his suit ? 

19. A was convicted of murder 
in the first degree. The jury de- 
siring to save A from the death 
penalty, recommended him — to 
mercy. Had this recommendation 
any binding force? 

20. What crimes against the State 
are punishable with death ? 

21. Action against C, a married 
woman, on a promissory note made 
by her to a bank as payee to make 
good a depletion of her account in 
the bank resulting from the pay- 
ment by the bank of a previous note 
of which she was accommodation 
maker, and made payable by her at 
that bank. The trial Judge directed 
a verdict for C on the ground that 
she was within the protection of the 
Married Woman’s Act. Should the 
ruling be sustained ? 

22. The S Company, a foreign 


corporation, gave T, a creditor, a 
chattel mortgage on its property in 
this State, to secure the payment of 
a pre-existing debt to T. The S 
Company was insolvent to the 
knowledge of T. Is the mortgage 
good as against the receiver of the 
S Company ? 

23. Defendant was on trial for 
perjury. Defendant’s wife who had 
given the testimony before the 
Grand Jury upon which the indict- 
ment was found, was subpcenaed by 
the State and at the trial testified 
against her husband. Before be- 
ing called upon to testify, she was 
asked whether she offered herself 
as a witness and answered, “I do 
offer myself.” Was she competent 
to testify? 

24. Ina suit in this State, upon a 
foreign judgment, defendant offer- 
ed to show that he was not served 
with process in the suit in which 
said judgment was obtained and 
was not within the jurisdiction of 
the foreign Court. The exemplified 
record of the judgment recited that 
the defendant was summoned and 
was within the jurisdiction of the 
foreign Court. Was defendant es- 
topped by such recitals ? 

25. When may the writ of capias 
ad sctisfaciendum issue upon a 
judgment founded upon contract ? 

26. Defendant was sued for dam- 
ages alleged to have resulted from 
his negligence. He filed an answer 
setting up a counter-claim against 
the plaintiff and a third party for 
damages arising out of a libelous 
publication by the plaintiff and said 
third party. This counter-claim 
was struck out on motion. Was this 
correct ? 

27. Draw a complaint by A 
against B for damages to A’s per- 
son, resulting from the negligent 
operation of B’s automobile by B's 
chauffeur. 

28. When, if ever, may a lawyer 
appear as witness for his client? 
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29. Complainants filed a bill in 
Chancery against B to abate nuts 
ances caused by manure, 
and alleged injury to some of 
plainants by defiline the air, 
Injury to other complainants by pol 
luting a stream of water running 
through their premises. Was the 
bill multifarious ? 


stormy 


COM) 
1 


30. A bank having a fund on 

hand laimed by B & C, filed a bill 
of interple: ye Process was duly 
vestry on Bb, » did not answer, 
but was not Rech on ©, a non- 
resident. An order of publication 
was made against C. © having fai! 
ed to answer or to ¢ ran appe 
ance, a decree was entered in favor 


of compl Mant agen t both de fe nd- 
ants Is this decree valid? 

J. BAR ADMISSIONS. OVEM- 

BER TERM, 1922. 

The f dmiited 
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Potter, Maurice A., 790 


Precker, Jennic k., 


John Ff., 


Rothschild, Philip B., 7go Broad St. 
Schuorzo, lernest, Globe Bldg. 
‘Taliaferro, Leland, 31 Clinton St. 
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Jersey Ciry 


Davidson, Thomas B., 9g Lembeck 


Ave. 
Littman, 


Maxw Montgomery 


Qt 
Melntyre, Howard, 75 Montgomery 
at. 


Me Intyre, 129 Pearsall 
\ve. 
Moore, A. Hi; 


Ave. 


Walter J., 


rry, 350 Arlington 
Charles, 570 Newark Ave. 
Mmil W. A., 15 Exch. 


Schumann, 


Piace. 
Smith, Harold W., 931 Bergen Ave. 
Smith, lewald {. soa 15 lex ‘~hanve 
Viace. 
Weiss, Will, 586 Newark Ave. 
CAMDEN. 


Bishop, Wilbur C., 328 Market St. 
Jess, Krank N., 531 Federal St. 
Sinon, John 126 Market St. 
LSEWILERE, 
Arthur ‘T., Mt. 
er, Arthur G., 5 
Ave., Morristown. 
Blanchard, Harold M., 
\ve., aust (rane 
Chamberlain, Philip M., 305 Com 
monwealth de., 
Chapman, [-Thot, 425 [e. 
Paterson, 
Durand, \ re : 
Bk. Bldg., . 
(G00 Milland Kk. & 
land. 
Halpern, Hlarold, &4 
ee Eloboken. 
Hampton, Samuel Y., 195 
way, N. Y. City. 
Hand, Kenneth C., 
St., [ehlizabeth. 
Harris, George 
Montclair. 
Jacoby, Norman S., 26 Segal Bldg., 
Atlantic City. 
Jentas, Stephen H1., 83 W. 
Bayonne. 
Lenox, Samuel D., 743 Centre St., 
‘Trenton. 


| lolly. 
Wetmore 


OSS | Park 


‘Trenton. 
33rd St 


B.: A, Pr. X 
bury Park. 
indis Ave., 


Vine- 
Washington 


Broad 


53 Marshall 
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S., 19 Valley Road, 


16th 
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Leonard, lester C., 10 . Front St., 
Red Bank. 

Massey, Reynolds C., 184 Snyder 
St., Orange 

Mandel, David, 210 Rector St., N. 
Y. City. 

McCluskey, Mary C., 219) Park 
Place, Orange. 

Miller, Isadore, S82 Franklin St., 
Paterson, 

Modarell, Alfred K.,) Town of 
Union. 

Rice, C. Walter, 277) Bloomfield 
Ave., Passate. 

Stevens, Charles H., 308 Penna. 
Bldy., Philadelphia. 

Stackhouse, Asa M., 121 W. Main 
St., Moorestown. 

Stevenson, Harvey C., 17 Winans 
St., Ik. Orange. 

Tenenbaum, Harry, 3404 Pactfic 
Ave., Wildwood. 

Watson, Winthrop, 100 Mead Ave., 
Passaic. 


The following were also admitted 
as Counselors at the same Term: 
NEWARK 
Acton, Jonathan W., 80 Park Place. 
sailey, George B., 810 Broad St. 
Bozza, Frank B., 142 Market St. 
Carbo, P. C.. 196 Market St. 
Franklin, Pearce R., 8to Broad St. 
lreggins, Carl T., 763 Broad St. 
Krieger, Allen, 801 Union Bldg. 
Lewis, Arthur R.. 197 Market St. 
Iuasser, Aaron, 31 Clinton St. 
Litwin, David M., 800 Broad St. 
McLaughlin, Gerald M., 763 Broad 
oa 
Reilly, James B., 31 Clinton St. 
Rothschild, Jay leo, 790 Broad St. 
Southard, Robert H., So Park 
Place. 
Wiener, Mervin G., 763 Broad St. 
Jersey Crry. 
Secker, Alfred R., 239 Washington 
St. 
Cagney, Raymond I., 395 Ogden 


Ave. 


Lenehan, John J., 81 Montgomery 
wt. 

Paecnessa, Ralph D., 243 Washing- 
ton St. 


Tartalsky, Samuel, 1 exch. Place. 
Weitz, I¢manuel, 75 Montgomery 
St. 


PATERSON. 


Bristow, Howard L., 152 Market 
St. 
Feltman, Abraham I., 152 Market 
St. 
Green, Harold [D., 121 Ellison St. 
Kent, Samuel, 160 Market St. 
Stafford, Bernard L.., 129 Market 
St. 
TRENTON, 


english, Charles H., 36 Ie. State St. 

Levy, |. Herbert, Broad St. Bank 
Bide. 

Minton, Hi. Collin, Jr., Amer. 
Mechan. Bldg. 

Rovers, Norman T., Amer. Mechan. 
Bldg. 

PASSAIC. 

Rinzler, Jack, Peoples Bk. Bldg. 

Roegner, John J., 652 Main Ave. 

Travers, S. A., Peoples Bk. Bldg. 

Ie LSEWHERE, 

Allen, C. Richard, 317 Market St., 
Caimden. 

Banta, Horace I*., 173 Main St., 
Hackensack. 

Feit, Louis J., 2S. Broad St., Ehiz- 
abeth. 

(jarretson, Leland B., Morristown. 

Gabrielson, Guy G., 364 Main St., 
Ik. Orange. 

Highee, Enoch A., Jr., Union Nat. 
Bk. Bldg, Atlantic City. 

James, W. Ludlow, 289 Claremont 
Ave., Montelair. 

Keeler, George B., Millington. 

Mathews, Frank A., Jr., 328 Mar- 
ket St., Camden. 

Plumer, Richard C., 262 Audley 
St., S. Orange. 

Rothberg, Harvey, 119 W. Front 
St., Plainfield. 
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Stasse, Edward L., 364 Main St., 
Ke. Orange. 

Weiner, Harry J., 128 Broad St. 
elizabeth. , 

Wilentz, David T., 174 Smith St., 
Perth Amboy. 


WOMAN ON SUPREME BENCH. 


On Dec. 16th Miss Florence E. 
Allen of Cleveland, elected an As 
sociate Justice of the Ohio Supreme 
Court at the November election, 
took the oath of office She ts the 
first woman in the world to sit as a 
Judge in such a Court. 
Judge of the Cuvahova 


1 sae ‘ 
sne Was a 


County 


Common Pleas Court, having becn 
elected to that office two vears FER, 


*) 
As a tribute to Judge Allen, 


twenty-four Common Pleas jurists, 
five Appellate Judges, a Probate 
Judge and a Municipal Judge jour- 


neved to Cleveland trom over the 


State and received their oaths ot 


Ollice at a Jomt ceremony. A recent 
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leval investigator for the New York 


League for the Protection of Immi- 
grants, and entered the New York 
University Law School the next 
year, where she was graduated in 
1913. During this time she made 
use of her spare time lecturing for 
the New York Board of lducation 
and for women’s clubs in New York 
and Philadelphia upon current. po- 
litical history. In ror she returned 
to Ohio and was admitted to the 
Bar. Two years later she areued 
hefore the Supreme Court of Ohio 
the constitutionahty of the suffrage 
provisions in’ ast Cleveland and 
Lakewood, Ohio, and won. 
“fevery morning she arises ¢ 
o'clock; docs her housework + p 


‘ ~ 
( ‘* 


avs 


the piano awhile; walks to her work, 
five and a half miles: and is then 
ready to try the day's cases. She 
has set anew record for work in the 
Common Pieas Court of Cuyahoga 
County, disposing of &92° cases 
from Jan. 1, 1G21, to Sep’. 1, 1922, 
which included 579 trials, civil and 
criminal, Vhe trial of former Chicf 
lnstice William Hh. MeGannoen of 
the Cleveland City Court, for per 
jury, took about four weeks. And 
Judge Allen has been reversed by 
the Ohio Supreme Court im only 
three enses, two on technicalities 
one on the eround that the 
verdict was avnins the 


vereht of evidence. 


CONVICTED AS “COMMON 
SCOLD.” 


(On Dee. rith a womnn of Tren 
ton wi found oullty of the rather 


unusual cherve in these days, of 


being a “common scold.” She was 
tried by a mixed jury of eight men 
and four women before Judge Mar- 
hall A neivhbor accused the de 
fendant of causing repeated dis 
turbance in the neighborhood, SO 
much so as to become a public 


Huisanee, 








~— 


rk 
xt 
in 
le 


mn 
rk 
()- 


od 


ex] 
10 
LE gg 


> 


nd 





MISCELLANY 31 


ENGLISH WOMEN LAWYERS. 


As we recall it, in 1921 one wo- 
man was called to the English Bar, 
a Miss Ivy Williams, the first to be 
recognized as a woman lawyer in 
England. No other one became a 
barrister until in| November last, 
when nine were called to the Bar at 
the Middle Temple in Londons 
evidently england 1s trying to catch 
up with New Jersey, but it is still 
behind us, as at every Term one or 
several young ladies are admitted 
to practice in this State. 


NO BEER AND WINE FOR OHIO. 


At the last election Ohio voted 
on a proposed — Constitutional 
Amendment legalizing wine and 
beer. It was defeated by a majority 
of 187,000. 


A DOLLAR IN RUSSIA. 


In December it was announced 
that a dollar in Russia would buy 
20,000,000 paper rubles. Previous 
to the advent of Bolshevism paper 
and gold rubles were nearly of equal 
value, which means that then 20,- 
000,000 rubles were worth about 
$10,600,000. It would be good 
work for a school boy to cipher out 
what per centage of decline in 
money value the ruble has under- 
vone SINCE IQI4. 


HUMOR OF THE LAW. 


llis Wite—‘‘So your client was 
acquitted of murder. On- what 
grounds?” 

Lawyer-—‘Insanity. We proved 
that his father had spent five years 
man asylum.” 

His Wite—“But he didn’t, did 
he °” 

Lawyer—“Yes. He was a doc- 
tor there, but we had not time to 
bring that fact out.”—Boston Tran- 


seripl. 


AN UNUSUAL WILL. 


Direction that his estate of about 
$25,000 be entirely turned into cash, 
after the death of his wife, so that 
it will draw interest from a New 
York bank or banks and thereby 
accumulate to $2,000,000 for the 
erection of a school or college for 
the children of Masons born in the 
United States, is contained in the 
will of Cloyd N. Rice, who died in 
Rahway November 26. The instru- 
ment was presented to Surrogate 
Codding recently. Rice was a mem- 
ber of the Pennsylvania bar, but for 
thirty years had charge of the New 
York ferry houses of the Penn- 
sylvania Railroad. 


FISH AND GAME COMMISSION. 


On Dee. &th reorganization of the 
State Fish and Game Commission 
was effected at Trenton by the elee- 
tion of Captain Harry J. Burlington 
of Montvale, Bergen county, as 
President; Dr. Charles I’. Hunter 
of Palisades, Bergen county, vice 
president, and Lewis J. Spinks of 
Jersey City, treasurer. 

Mr. Burlington succeeds [¢rnest 
Napier of lkast Orange, whose term 
expired November 25, and who was 
succeeded by former Senator Harry 
Hagaman of Ocean. 


SECOND CONVICTION FOR 
MURDER. 


Tony Turko, whose conviction of 
murder in the Morris Court) was 
set aside by the higher Court. be- 
cause no degree of murder was an- 
nounced by the jury, was again con 
victed on Dec. 5 of murder in the 
first degree.  Tlis vietim was AL 
bert) Koster, who met his death 
when he chanced upon Turko and 
his gang as they were making away 
with a silk truck belonging to the 
Sussex Print Works June 14, 1g2t. 
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A MAGISTRATE’S MAGAZINE. 


Mr. Clarence L.. Capewell, a Jus- 
tice of the Peace in Camden, ts the 
Kditor of “The Justices, Magis- 
trates and Constables Magazine.” It 
is intended tor circulation outside 
of as well as within this State. It 
is a monthly, begun in 1g22, and 
costs $3.00 per year, by Magistrates 
Publishing Co.. s4o Federal St., 
Camden, and 731 Walnut St., Phil- 
adelphia. We have found in two 
numbers sent us plenty of in- 
teresting matter, and we trust it will 
receive a wide circulation among 
those magistrates and others for 
whom it is intended, most of whom 
need all the helps they can secure 


SOME STATE NOTES. 


Mr. Raymond C. Matthews, of 
Morristown, has formed a law part- 
nership with Daniel Marinaro. Mr. 
Matthews has recently been Deputy 
County Clerk of Morris county. 

The Morris Co. Bar Association 
gave a dinner on Dec. &th to Judge 
Richard Doherty, who is presiding 
in the Circuit of that county. Among 
the speakers were Supreme Court 
Justice Parker, Judge Edward K. 
Mills, Judge Joseph N. Beam and 
Circuit Judge Willard W. Cutler. 

Vice-Chancellor and former Gov- 
ernor Jam - FF. btelder 1s about to 
forsake Hudson county, as a place 
of residence and has bought a home 
in Montclair. 

Mr. Frederic M. P. Pearse, of 
Metuchen, with law offices in New- 
ark, is now Governor Silzer’s pri- 
vate secretary He was admitted 
to the Bar in 1901, and was once the 
Governor's law partner. 

The Somerset County Bar Asso- 
ciation recently elected the follow- 


Ing ©).cers President, Clarence 
Garre' on: Vice President, Voor- 
hee Kline; Sec retary, Mary M. 
Steele; Treasurer, Voorhees Kline ; 
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Directors, George FE. Pace and John 
I’. Reever. 

The law) partnership of Mr. 
rank B. Jess and Mr. Harold FE. 
Rogers, of Camden, has been dis- 
solved. Mr. Jess has formed a new 
partnership with Mr. Charles S. 
Straw, under the firm name of Jess 
& Straw, while Mr. Rogers will 
continue to practice alone; offices 
of all, as herefore, at 331 Vederal 


street. 


OBITUARY. 


Mr. John Palmer Hutchinson, 
senior member of the Bar of Bur- 
lington county, died on his farm 
near Bordentown on May 10, 1922, 
after a few days’ illness. His death 
did not come to our notice until a 
few weeks ago. 

Mr. Hutchinson was a son of the 
late Mahlon Hutchinson and Amy 
N. Shreve. He graduated from 
Princeton College in 1808; then 
studied law with his father and was 
admitted as attorney at the June 
Term, 1872, and always practised 
in Burlington. Tle was of the finest 
personal character, enjoying the es- 
teem and confidence of all) who 
knew him. At the time of his death 
he was President of the Borden- 
town Banking Co., director of the 
Burlington City Loan & Trust Co. 
and of the Camden & Burlington 
R. R. Co. For many years he was 
a director and then treasurer of the 
American Jersey Cattle Club, being 
greatly interested in agriculture and 
horticulture. He was married twice : 
1. Dee. 13, 1872, to Anme Harri- 
son, who died July 2, 1884; 2. Nov. 
11, 1885, to Alice Newbold. Tis 
second wife survives him; also sons 
John H., also a lawyer of Burling- 
ton, Isaac Hl., Mahlon and New- 
bold, and a daughter, Alice L. 
(Mrs. George HI]. Cook). 














